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Governor John W. Hickenlooper, the Colorado Department of 

Public Health and Environment (“CDPHE”), and the Colorado 

Department of Agriculture (“CDA”), by and through undersigned 

counsel, respectfully submit this Brief of Amici Curiae in the above- 

captioned case.   

ARGUMENT 
 

I. This egg-laying farm employed best management 
practices and was willing to adhere to additional 
conditions to neutralize any adverse health impacts 
from its operations. 

 
As the Court reviews this case, it is helpful to keep in mind 

levels of regulation pertaining to farming.   This particular farm 

was a small animal feeding operation (“AFO”), defined as a facility 

with less than 25,000 layer chickens.  5 Colo. Code of Regs. 1002-

81: 81.3(3).  The actual number of birds at the Hostetler farm was 

15,000 layer chickens.  These smaller farms are regulated as 

AFOs, while facilities with larger numbers of chickens are 
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regulated as Concentrated Animal Feeding Operations (“CAFOs”).  

5 Colo. Code of Regs. 1002-81:81.3(6).1  

Animal feeding operations, such as the Hostetlers, rely on the 

implementation of best management practices (“BMPs”) to reduce 

environmental impacts.  All animal feeding operations in Colorado are 

subject to the best management requirements for the purpose of 

protecting waters of the state.  5 Colo. Code of Regs. 1002-81:81.3(4).  

BMPs include any activity, procedure, or practice necessary for the 

reduction of impacts from animal feeding operations on surface or 

ground water.  Id.  BMPs can reduce runoff of pollutants into surface 

water, help to reduce odor, or protect groundwater from nitrate 

pollution and other contaminants.2 

Here, the Hostetler farm employed practices similar to other 

poultry operations in Colorado and across the nation.  The farm utilized 

BMPs prior to its closure and had secured the assistance of Colorado 

                                      
1 Large egg-laying CAFOs have 82,000 or more layer chickens. 
2 CAFOs are subject to more extensive regulation.  See, e.g., 5 Colo. 
Code of   Regs. 1002-61:61.17; -81:81.6. 
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State University to implement an air monitoring program.  The farm 

also employed several emission control measures not required by law in 

order to minimize undesirable air emissions.3  In short, this farm went 

beyond all regulatory requirements.  Indeed, the County placed sixteen 

conditions on this development plan to address any negative impacts to 

the surrounding community.  The Delta County Board of County 

Commissioners (“County Board”) evaluated the disputed evidence about 

the farm’s operations on public health and struck a balance between 

agricultural development and measures to protect the broader 

community.  In this case, the Amici support the County Board’s ability 

to weigh competing evidence, even if the opponents disagreed with the 

resolution to their concerns.  Notwithstanding the decision of the 

community’s elected representatives, the Hostetlers’ cage-free egg farm 
                                      
3 The measures utilized included:  use of wood chips/saw dust inside the 
facility to control airborne emissions from the facility and for bird 
comfort; water misting inside the facility to moderate temperatures and 
decrease airborne emissions from the facility; adjustable dampers 
located along the side of the building used to control air movement and 
introduce fresh air through the building; and, shroud walls constructed 
around fans to provide a reduction in airborne emissions.  
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was ordered to cease operations even though it was in compliance with 

all applicable state and local laws and regulations.   

II. The lower court’s actions contradict the General 
Assembly's intent to protect well-run 
agricultural operations from nuisance-based 
legal challenges. 

 
The Colorado General Assembly, understanding the importance of 

agriculture in this state, adopted the Nuisance Liability of Agricultural 

Operations Act (“Right to Farm Act”) to “reduce the loss to the State of 

Colorado of its agricultural resources by limiting the circumstances 

under which agricultural operations may be deemed to be a 

nuisance.”  § 35-3.5-101, C.R.S.   

The statute's legislative declaration sets forth:  “It is the declared 

policy of the State of Colorado to conserve, protect, and encourage the 

development of its agricultural land for the production of food and other 

agricultural products.”  Id.   

Critical to the Right to Farm Act is the affirmative defense set 

forth within it: “[A]n agricultural operation shall not be found to be a 

public or private nuisance if the agricultural operation alleged to be a 
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nuisance employs methods or practices that are commonly or 

reasonably associated with agricultural production.”  § 35-3.5-102(1)(a), 

C.R.S.  Through this Act, the General Assembly demonstrated its intent 

to protect farms such as the Hostetlers’, which employ normal 

agricultural practices and comply with all state and local regulatory 

requirements, from legal action by opponents seeking to shut down such 

operations.  

The actions of the County Board were fully consistent with 

Colorado’s declared policy of encouraging agricultural operations that 

employ reasonable or common methods and practices.  The Board held 

hearings, received testimony, and reviewed thousands of pages of 

evidence, including positive CDPHE assessments of the operations.   

The Board’s work to reach a thoughtful and fair decision is consistent 

with the intent of the General Assembly and the interests of their 

constituents and thus deserves respect and deference.  

While plaintiffs lawsuit is brought under C.R.C.P. 106(a)(4), it is 

akin to a nuisance lawsuit that should have been barred under §35-3.5-
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102(1)(a), C.R.S.  Stated differently, the decision of the lower court 

undermines the Right to Farm Act by providing an alternative 

mechanism for opponents of farming operations to bring nuisance 

claims.  The lower court thus empowered the opponents to sidestep the 

General Assembly’s mandate, shutting down a viable agricultural 

operation that was in compliance with all regulatory requirements.  

This result ignores Colorado’s long-standing policy to conserve, protect, 

and encourage the development of state’s agricultural land for the 

production of food and other agricultural products, as recognized by the 

General Assembly in the Right to Farm Act. 

CONCLUSION 

 State law and regulations, as well as the agencies enforcing them, 

are supportive of Colorado’s farming operations that follow best 

management practices and use common farming techniques.  Here, the 

County Board made a considered determination to approve the 

Hostetlers’ farming operation.  This determination is entitled to 

substantial deference.  The district court’s decision to overturn the 



 

8 
 

Board represents an unwise and unprecedented intrusion into the 

legitimate activities of this Colorado farming operation. 

Based on the foregoing arguments, the Governor, the CDPHE, and 

the CDA ask this Court to reverse the lower court decision and vacate 

its order to the County Board to issue the Hostetlers a cease and desist 

order for their egg-laying farm. 

Respectfully submitted this 21th day of February 2014. 
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